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2005 WISCONSIN ACT

AN ACT to create 895.045 (3) and 895.047 tife statutes;elating to: product liability of manufacturers, distribu

tors,and sellers.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SecTioN 1. 895.045(3) of the statutes is created to
read:
895.045(3) ProbucTLIABILITY. (&) In an action by

recoveredy theinjured party shall be diminished by the
percentagattributed to that injured party

(d) If multiple defendantare alleged to be responsi
ble for the defective condition of the product, and the
injured party is not barred from recovery under. §bJ},
the fact finder shall determine the percentage of causal

any person to recover damages for injuries caused by aresponsibilityof each product defendaiot the defective

defectiveproduct based on a claim of strict liabilithie
factfinder shall first determine if the injured party has the
right to recover damages.o Hoso, the fact finder shall
determinewhat percentage of the total causal responsi
bility for the injury resulted from the contributory negli
genceof the injured personyhat percentage resulted
from the defective condition of the product, and what per
centageesulted from the contributory negligence of any
otherperson.

(b) If the injured partys percentage of total causal
responsibilityfor the injury is greater than the percentage
resultingfrom the defective condition of the product, the
injured partymay not recover from the manufactucis
tributor, seller or any other person responsible for plac
ing the product in the stream of commerce basethen
defect in the product.

(c) If the injured partys percentage of total causal
responsibility for the injury is equal to or less than the
percentageesulting from the defective condition of the
product,the injured party may recover but th@mages

conditionof the product. The judge shall thewltiply
thatpercentage of causal responsibility of epobduct
defendanfor the defective condition of the product by
the percentage of causal responsibility for the injury to
the person attributed to the defective product. The result
of that multiplication is the individual product defen
dant’'spercentagef responsibility for the damages to the
injuredparty A product defendant whose responsibility
for the damages to the injured party isggtcent or more
of the total responsibility for the damages to the injured
partyis jointly and severally liable for all of the damages
to the injured party The responsibility of a product
defendantwhose responsibility for the damages to the
injuredparty is less than 51 percent of the total responsi
bility for thedamages to the injured party is limited to that
productdefendans percentage of responsibility for the
damageso the injured party

(e) If the injured party is not barred from recovery
under pat (b), the fact that the injured padytausal
responsibilityfor the injury is greater than an individual
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productdefendant responsibility for the damages to the
injured party does not bar the injured party from recover
ing from that individual product defendant.
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(b) The court shall dismiss a product seller or distrib
utor as adefendant based on péa) 2. if the manufacturer
or its insurer submits itself to the jurisdiction of the court

(f) This subsection does not apply to actions based onin which the suit is pending.

negligenceor a breach of warranty

SecTioN 2. 895.047 of the statutes is created to read:

895.047 Product liability. (1) LiaBILITY OF
MANUFACTURER. In an action for damages caused by a
manufacturegbroduct based on a claim of strict liability
a manufacturer idiable to a claimant if the claimant
establishesll of the following by a preponderance of the
evidence:

(a) That the product is defective because it contains

amanufacturing defect, is defective in design, or is defec
tive because of inadequate instructionsvarnings. A
productcontains a manufacturing defect if the product

(3) DerensEs. (a) If the defendant proves by clear
andconvincing evidence that at the time of the injury the
claimantwas under the influence of any controlkd:
stanceor controlled substance analog to the expeot
hibited under s. 346.63 (1) (a), or had an alcotut
centrationas defined in s. 340.01 (1v), @008 or more,
thereshall be aebuttable presumption that the claimant’
intoxicationor drug use was the cause of his orihietry.

(b) Evidence that the product, at the time of sale,
compliedin material respects with relevant standards,
conditions,or specifications adopted or approved by a
federal or state law aagency shall create a rebuttable

departdrom its intended design even though all possible presumptiorthat the product is not defective.

carewas exercised ithe manufacture of the product. A
productis defective in desigii the foreseeable risks of

(c) The damages for which a manufactusetler or
distributorwould otherwise be liable shall be reduced by

harmposed by the product could have been reduced orthe percentage of causal responsibility for the clainsant’

avoided by the adoption ofa reasonable alternative
designby the manufacturer and the omission of the-alter

nativedesign renders the product not reasonably safe. A

harmattributable to the claimastmisuse, alteration, or
modificationof a product.
(d) The court shall dismiss the claimantction

productis defectivebecause of inadequate instructions or underthis section if the damage was caused by an-inher
warningsonly if the foreseeable risks of harm posed by entcharacteristic of the product that would be recognized
the product could have been reduced or avoided by theby an ordinary person with ordinary knowledge common

provisionof reasonable instructions or warnings by the
manufacturerand the omission of the instructions or
warningsrenders the product not reasonably safe.

to the community that uses or consumes the product.
(e) A seller or distributor of a product is not liable to
aclaimant for damages if the seller or distributor receives

(b) That the defective condition rendered the product the product in a sealed container and has no reasonable

unreasonablyangerous to persons or property
(c) That the defective condition existed at the time
thatthe product left the control of the manufacturer

(d) That the product reached the user or consumer

without substantial change in the conditionwhich it
wassold.

(e) That the defective condition wasause of the
claimant'sdamages.

(2) LIABILITY OF SELLERORDISTRIBUTOR. (&) A seller
or distributor of a product is not liable based on a claim
of strict liability to a claimant unless the manufacturer
would be liable under sub. (1) and any of the following
applies:

1. The claimant proves by a preponderaofdbe e
dencethat the seller or distributor hantractually
assumeane of the manufacturerduties to manufac
ture, design, orprovide warnings or instructions with
respecto the product.

2. The claimant proves by a preponderaofdbe evi
dencethat neither the manufacturer nor its insurer is sub
jectto service of process within this state.

3. A court determines that the claimant would be

opportunityto testor inspect the product. This paragraph
doesnot apply ifthe seller or distributor may be liable
undersub. (2) (a) 2. or 3.

(4) SUBSEQUENTREMEDIAL MEASURES. In an action
for damagesaused by a manufactured product based on
aclaim of strict liability evidence of remedial measures
takensubsequent to the sale of the product is not admissi
ble for thepurpose of showing a manufacturing defect in
the product, a defect in the design of the product, or a need
for a warning or instruction. This subsection does
prohibitthe admission of such evidence to show a reason
ablealternative design that existatithe time when the
productwas sold.

(5) Time umiT. (a) In any action under this section,
a defendant is not liable to a claimant damages if the
productalleged to have caused the damage was manufac
tured 15 years or more before the claim accrues, unless
the manufacturer makes a specif@presentation that the
productwill last for a period of time beyond 15 years.

(b) This subsection does not apply to an action based
ona claim for damages caused by a latent disease.

(6) INnaPPLICABILITY. This section doesot apply to

unableto enforce a judgment against the manufacturer or actionsbased on a claim of negligence or breach of war

its insurer

ranty.
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SecTion 3. Initial applicability.
(1) This act first applies to causes of action occurring
onthe efective date of this subsection.




